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private organization advising this Sen-
ator and the Senator from South Da-
kota, as well as the National Cattle-
men’s Association, on grazing; became
a private practice attorney; then went
as attorney to the Secretary of Inte-
rior; has served most honorably and
very credibly. He will not get a vote
this session of the 108th Congress.
Why? Because the other side has just
flat said he serves their environmental
agenda purposes and therefore we will
not be allowed to vote on him.

That is a phenomenally frustrating
reality to me as a Senator who believes
that we do not have the right to arbi-
trarily pick and choose, we have the
right to advise and consent and to vote
them up or vote down, 51 votes or 50
votes, but not to arbitrarily pick and
choose to serve the political agenda of
a given political party for these pur-
poses. There is no other explanation
than the one I have just offered.

If one looks at the broad qualifica-
tions of the eight judges who have now
arbitrarily been chosen for their polit-
ical past involvement and therefore the
accusation that they might be an ac-
tivist on the court, that is a frustra-
tion of the first order.

So no one came to the floor yester-
day to debate him except those of us on
the Judiciary Committee advocating
his nomination. The votes are so
locked in, so fixed, so regimented, that
this just is not going to happen. So we
will have a 2:15 vote today. It is per-
functory. It is just the way it is going
to be, unless we break out of this and
say collectively to the Senate as a
whole, no, this procedure of misusing
the process is wrong. There is a time to
debate, a time of reality, a time of
broad understanding, but most impor-
tantly, under our Constitution, we
have never filibustered nor inten-
tionally blocked by demanding a 60-
vote majority. They have always bro-
ken in the past when tried, and ulti-
mately up until this Congress, Presi-
dential nominations received the op-
portunity of the advise and consent of
the Senate by a vote on the Senate
floor, not of a cloture but of a major-
ity.

The reason I highlight that is be-
cause that is the vote this afternoon. It
is a false vote. It is an unnecessary
vote for a highly qualified young man
who would serve the Ninth Circuit
well, a Ninth Circuit court that is now
viewed as the most dysfunctional court
in the land, where over 90 percent of its
decisions are overturned by the Su-
preme Court. Bill Myers brings com-
mon sense to the court, not the radi-
calism of San Francisco lawyers but
common sense spread across the west-
ern public land States of our country.

Is that why he is not getting the
vote? Very possibly so. And that is a
tragedy of the highest order. This is
not the kind of day the Senate, this
great Chamber, ought to have, but we
are going to have it today at 2:15 this
afternoon. So it is important that I
speak briefly to that.
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9/11 COMMISSION REPORT

Mr. CRAIG. Mr. President, I know
the minority leader is kindly waiting,
but let me say one other thing. We are
going to be presented—the press has al-
ready been presented—the 9/11 Commis-
sion report. I do not have one in my of-
fice. I have to go read about it in the
New York Times. Thank you, Commis-
sion, for being so public that you will
not even inform those of us who cre-
ated you, but we understand they are
going to recommend the creation of a
czar-like or individual director of intel-
ligence that coordinates all of the
agencies.

I have one comment on that only be-
cause I have not seen the report, and I
do not know that the minority leader
has either—we have not had a full op-
portunity to read it—let us proceed
with caution. We have done a great
deal of work since 9/11 now to bring
these institutions together to coordi-
nate intelligence. We are better off
than we were pre-9/11.

I am not sure that I want a Cabinet
level, politicized director of intel-
ligence for our country. I do not know
that it is a good idea to politicize that.
If we put them in a Cabinet level posi-
tion, by the character of that position
we have politicized intelligence. Intel-
ligence should not be politicized. It
ought to be factual. And we now know
we have had a problem with the facts,
but it wasn’t just our intelligence com-
munity; it was intelligence commu-
nities around the world. Bad informa-
tion makes bad information makes bad
reports and can produce bad decisions.

Intelligence is critical and it needs to
be of the highest order. I am not sug-
gesting we don’t have a top level coor-
dinator/director, but let us think long
about the idea of politicizing that per-
son. We have seen the Directors of the
FBI stay on through Republican and
Democrat administrations throughout
history—not always but many times. It
brought quality and uniformity to that
law enforcement community. It did not
politicize it. It is every bit if not more
important today, with the war on ter-
rorism, that we build a quality struc-
ture, that the information be of the
first order, and that it never ever could
be suggested or run the test of, well,
that person is a political person, that
person was appointed because he was a
political friend. That is my only cau-
tion today, in a preliminary thought,
until we get the report and see the
facts and the evidence. And I do wish
the Commission would let us have the
report before they give it to the New
York Times. It probably would be a bit
more appropriate and give us an oppor-
tunity to speak factually and knowl-
edgeably about it.

I thank you, Mr. President. The mi-
nority leader has been kind and pa-
tient, and I yield the floor.

July 20, 2004

RECOGNITION OF THE MINORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The minority leader is recog-
nized.

———

ORDER OR PROCEDURE

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the Demo-
cratic half hour be allocated in the fol-
lowing manner: Senator SCHUMER, 15
minutes; Senator HARKIN, 10 minutes;
and Senator REID, 5 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. DASCHLE. Mr. President, I will
use my leader time so as not to take
any of the Democratic time.

———

JUDICIAL NOMINATIONS

Mr. DASCHLE. Mr. President, let me
respond briefly, if I may, to the Sen-
ator from Idaho. I have respect for him
and for much of the work we have done
together over the years on many
issues, including forest health. But I
must say I strongly disagree with his
characterization of this particular judi-
cial nominating debate.

Over the history of our 220 years, the
Senate has seen fit on countless occa-
sions to require either a threshold clo-
ture vote or, before we had cloture,
some resolution to controversial mat-
ters involving extended debate. Before
we had cloture, there was no way to re-
solve it. A Senator could see fit to talk
about an issue or a nominee for days,
weeks, months, and there was no way
to resolve it. There were many occa-
sions during the 20th century when this
was exactly the case. That evolved, of
course, with the implementation of
cloture and the use of cloture over the
course of the last 100 years. So now we
have a rule of the Senate that says on
those issues that are controversial, a
supermajority is required.

I think for the Senator from Idaho to
make the point that there is no vote is
just wrong. The vote occurs at 2:15. If
the supermajority will move to proceed
on this very controversial nominee,
you go to the second phase of consider-
ation. But that is what the Senate
rules require. I must say that is a far
better approach than what we faced
during the Clinton administration,
when more than 60 nominees never got
a committee vote. We go back to the
old days of the 20th century during the
Clinton years when you didn’t even
have an opportunity for cloture be-
cause the Judiciary Committee refused
to act on over 60 nominees. So this is
an improvement, to say the least, over
that.

As to the qualifications of Bill
Myers, I will simply say the ABA does
not share the view of the Senator from
Idaho with regard to his qualifications.
It is very rare for the ABA not to cat-
egorize a nominee as qualified—ex-
tremely rare. They have not done so in
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